BEFORE THE DIRECTOR
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE CEMETERY AND FUNERAL BUREAU
STATE OF CALIFORNIA

Case No.: A1 2018 126
In the Matter of the Accusation/Petition to
Revoke Probation Against:

DAMBACHER MOUNTAIN MEMORIAL,
INC.

22394 Lyons Bald Mountain Road
Sonora, CA 95370

Certificate of Authority License No. COA
602,

And
JAMES B. SELLS
225 E. Rose Avenue
Sonora, CA 95370

Cemetery Manager License No. CEM 116

Respondents.

DECISION AND ORDER

The attached Stipulated Settlement and Disciplinary Order is hereby adopted by the Director of
Consumer Affairs and the Cemetery and Funeral Bureau as the Decision and Order in the above

entitled matter as to respondent Dambacher Mountain Memorial, Inc. only.

This Decision shall become effective on A-D (\\ \O , 2019.
It is so ORDERED Mﬂ'\f—(/L\ M’ , 2019.
RYAN MARCRO

DEPUTY DIRECTOR, LEGAL AFFAIRS DIVISION
DEPARTMENT OF CONSUMER AFFAIRS
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XAVIER BECERRA

Attorney General of California

DAVID E, BRICE

Supervising Deputy Attorney General

ELENA L, ALMANZO ‘

Deputy Attorney General

State Bar No, 131058

1300 I Street, Suite 125

P,0, Box 944255

Sacramento, CA 94244-2550
Telephone: (916) 210-7902
Facsimile: (916) 327-8643

Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE CEMETERY AND FUNERAL BUREAU
STATE OF CALIFORNIA

In the Matter of the Accusation/Petition to Rcvbke Case No, A1 2018 126
Probation Against:

DAMBACHER MOUNTAIN MEMORIAL, STIPULATED SETTLEMENT AND

INC, DISCIPLINARY ORDER
22394 Lyons Bald Mountain Road
Sonora, CA 95370 (Pambacher Mountain Memorial only) -

Certificate of Authorify License No, COA 602,
and '

JAMES B. SELLS

225 E. Rose Avenue

Sonora, CA 95370

Cemetery Manager License No. CEM 116

Respondents.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-
entitled proceedings that the following matters are true:
PARTIES
1. Lisa M. Moore (Complainarit) wag the Bureau Chief of the Cemetery" and Funeral

Bureau (Bureau), She brought this action so‘lely‘ in her official capacity and is represented in this

STIPULATED SETTLEMENT (A1 2018 126)
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matter by Xavier Becerra, Attorney General of the State of California, by Elena L. Almanzo,
Deputy Attorney General,
2. Respondent Dambacher Mountain Memorial, Ingc, (Respondent Dambacher} is

representing itself in this proceeding and has chosen not to exercise its right to be represented by

“counsel.

3. Onor about April 7, 2006, the Bureau issued Certificate of Authority License No,
COA 602 to Respondent Dambacher. The Certificate of Authority License was in full force and
effect at all times relevant to the charges brought in Accusation/Petition to Revoke Probation No.
Al12018 126, and will expire oﬁ April 30, 2019, unless renewed,
| | JURISDICTION

4, Accusation/Petition to Revoke Probation No. Al 2018 126 was filed before the
Director, and is currently pending against Respondent Dambacher, The Accusatibn/Petiﬁon to
Revoke Probation and all other statutorily required documents were properly served on
Respondent on September 17,2018, Respondent Dambacher timely filed its Notice of Defense
contesting the Accusation/Petition to Revoke Probation, |

5. A-copy of Accusation/Petition to Revoke Probation No, A1 2018 126 is attached as
exhibit A and incorporated herein by reference.

ADVISEMENT AND WAIVERS

6.  Respondent Dambacher has carefully read, and understands the charges and
allegations in Accusation/Petition to Revoke Probation No. A1 2018 126, Respondent
Dambacher has also carefully réad, and understands the effects of this Stipulated Settlement and
Disciplinary Order.

7. Respondent Dambacher is fully aware of its legal rights in this matter, including the
right toa hearing on the charges and allegations in the Accusation/Petition to Revoke Probation;
thé right to be represented by counsel at it§ own expense; the right to confront and créss—examine
the witnesses against them,; the right to present evidence and to testify on its own behalf; the right

to the issuance of subpoenas to compel the attendance of witnesses and the produetion of

STIPULATED SETTLEMENT (Al 2018 126)
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| Accusation/Petition to Revoke Probation No. Al 2018 126,

and they agree to be bound by the Director's probationary terms as set forth in the Disa:ipliﬁary

documents; the right to reconsideration and court review of an advefse decision; and-all other
rights accorded by the California Administrative Procec’l'ure Act and other applicable laws,

8. Respondent Dambacher voluntarily, knowingly, and intelligently waives and gives up
each and every right set forth above.

CULPABILITY

9, Respoﬁdent Dambacher admits the truth of cach and every charge and éllegation in
10.  Respondent Dambacher agrees that its Certificate of Authority is subject to discipline |

Order below.
CONTINGENCY -

11.  This stipulation shall be subject to approval by the Director of Consumer Affairs or
the Dircctdr's desigriee. Respondent Dambacher understands and agrees that counsel for
Complainant and the staff of the Cemetery and Funeral Bureau may communicate directly with
the Director aﬁd staff of the Department of Consumef Affairs regarding this stipulation and
settlement, without notice to or participation by Respondent Dambacher. By. signing the
stipulation, Respondent Dambacher understands and agrees that they may nbt withdraw its
agreement or seek to rescind the stipulation prior to the time the Director considers and acts upon
it. If the Director fails to adopt this stipulation as the Decision and Order, the Stipulated
Settlerﬁent and Disciplinary Order shall be of no force or effect, except for this paragraph, it shall
be inédmissibl-e in any legal action between the parties, and the Ditector shall not be disqualified
from further action by having considéred this matter. |

12.  The parties understand and agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Settlemént and Disciplinary Order, including PDF and facsimile
signatures thereto, shall have the same force and effect as the originals,

3. This Stipulated ‘Settlement and Disciplinary Order is inténded by the parties to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement.

It supersedes any and all ptior or contemporaneous agreements, understandings, discussions,

3

STIPULATED SETTLEMENT (A1 2018 126)
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negotiations, and commitments (written or oral). This Stipulated Settlement and Disciplinary

| Order may not be altered, amended, modified, supplemented, or otherwise changed except by a

writing executed by an authorized representative of each of the parties.

14. - In consideration of the foregoing admissions and stipulations, the partics agree that
the Director may, without further notice er formal proceeding, issue and enter the following
Diséiplinary Orde_r:

' DISCIPLINARY ORDER
IT IS HEREBY ORDERED that Certificate of Authority License No. COA 602 issued to

| Respondent Dambacher Mountain Memorial, Ine, is revoked. However, the revocation is stayed

and Respondent Dambachcr-is placed on probation for four (4) years on the following terms and
conditions, - l

1.  Obey All Laws. Respondent shall comply with all conditions of probation and obey
all federal, stélte and local laws, and all fulcs and regulations governing the programs regulated by
the Bureau.

2. Quarterly Reports. Respondent shall submit quarterly declarations under penalty of
petjury, in a format designated By the Bureau, stating whether or not Respondent has been in
compliance with all the conditions of pro‘bation.‘ Respondent shall also submit such additional
written reports and verifications of actions requested by the Buteau. Should the final probation
report not be made as directed, the period of probation shall be extended until such time as the
final report is made. 7

3. Interview with Bureau R_epresah-tative. As necessary, Respondent shall ai)pear in
‘person for scheduled interviews with the Bureau Chief or other designated representative for the
purpose of moenitoring eompliance with the térms of this decision, |

4. Out-of-State Residence or Operation. Should Respondent leave California to
reside or operate outside this state, Respondent must notify the Bureau in writing of the dates of
depérture and return, Reporting in person may be waived if the Respondent moves out of the
state, However, Respondent shall continue compli.ance with other terms of probation to retain

California licensure, Periods of residency, business operation or employment outside California

4
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shall not reduce the probationary period.

[investigation and enforcement of this matter in the amount of $1,500. Said amount shall be paid "

Health and Safety Code section 8726, Failure to make any of the payments in accordance with the

5. Completion of Probation. Upon successful completion of probation, Respondent’s
license will be fully restored. _ |

6.  Violation of Probation. Should Respondent viclate probation in any respect, the
director of the Department of Consumer Affairs, after giving Respondent notice and an |
oppertunity to be heardl, may revoke probation and catry out the disciplinary order which was
stayed. If an Accusation or Petition to Revbke Probation is ﬁle& against Respondent during
probation, the Bureau shall have continuing jurisdiction until the matter is final, and the probation
shall be extended until the m.atter ts final.

7.  License Issued During Probation. Any license or registration issued to Respondent
by the Bureau during the period of probation shall be issued as a probationary license or
registration and is subject to all the terms aﬂd conditions set forth herein, Respondent must
comply with terms and conditions herein and demonstrate no cause for disciplinéry action or
denial of an application. |

8. - Cost Recovery. Respondent shall péy the Bureau’s actual and reasonable costs of

within the first year of probation. Probation shall not terminate until full payment has been made.
Respondent’s license shall not be renéwed until the éést recovery has been paid in full or
Respondent is otherwise in compliance with a payment plan approved by the Bureau, |

9. Replen‘ish Endowment Care Fund. Respondent shall replenish the Endowment Care.
Fund loss of $29,400 within the first 3 years of probation. Said amount shall be paid in 12
quarterly installments with the first payr'nen.t due 3 months from the effective date of the decision.
Respondent shéll deposit $2,500 each quarter for 11 quarters and make 1 deposit of $1,900 for the
final quarter. Each quarter, Respondent shall provide to the Burean documentation showing each

quarterly payment was deposited to the Endowment Care Fund principal account as defined by

terms as set forth herein above shall constitute a violation of probation,

10,  Annual Endowment Care Fund Reports. Respondent shall timely submit Annual
5
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Endowment Care Fund Reports to the Bureau. Failure to timely file any and all reports to the
Bureau in accordance with Business and Professions Code 7612.6 shall constitute a violation of
probation,

ACCEPTANCE

I have carefully read the Stipulated Settlement and Disciplinary Order, Iunderstand the
stipulation and the effect it will have on my Certificate of Authority, I enter into this Stipulated
Settlement and Disciplinary Order voluntarily, knowingly, and intetligently, and agree to be

bound by the Decision and Order of the Director of Consumer Affairs.

DATED; 2/5/2019 Oames £ Dambachan
- DAMBACHER MOUNTAIN MEMORIAL, INC,;
JAMES DAMBACHER
Respondent

STIPULATED SETTLEMENT (A1 2018 126)




- ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order-is hereby respectfully

submitted for consideration by the Director of Consumer Affairs,

Dated: 2 ’ e 9 | Respectfully submitted,

- XAVIER BECERRA
Attorney General of California
DAVID E. BRICE
Supetvising Deputy Attorney General

Deputy Attorney General

Attorneys for Complainant

SA2018101805
13364951.docx

STIPULATED SETTLEMENT (Al 2018 126)




Exhibit A

Accusation/Petition to Revoke Probation No. Al 2018 126
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XAVIER BECERRA

Attorney General of California

DAVID E, BRICE

Supervising Deputy Attorney General

ELENA L. ALMANZO

Deputy Attorney General

State Bar No, 131058 .

1300 T Street, Suite 125

P.O. Box 944255

Sacramento, CA 94244-2550°
Telephone: (916)210-7902
Facsimile: (916)327-8643

Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE CEMETERY AND FUNERAL BUREAU
STATE OF CALIFORNIA

In the Matter of the Accusation and Petition to Case No, A1 2018 126

Revoke Probation Against:
{ ACCUSATION AND PETITION TO
DAMBACHER MOUNTAIN MEMORIAL, REVOKE PROBATION
INC, _ :
122394 Lyons Bald Mountain Road
Sonora, CA 95370 '
Certificate of Authority License No. COA 602

JAMES B, SELLS

225 E, Rose Avenue

Sonora, CA 95370

?emetery Manager License No, CEM 116

Respondents,

Complainant alleges:
PARTIES |

1. LisaM, Moore (Complainant) brings this Accusation and Petition to Revoke
Probation solely in her official capacity as the Bureau Chief of the Cemetery and Funeral Bureau,
hereinafter Bureéu, Department of Consumer Affairs,

2, Onorabout April 7, 2006, the Bureau issued Cextificate of Authority License No,
COA 602 to Dambacher Mountain Memorial, Inc. (Respondent Dambacher). The Certificate of |

1

{(DAMBACHER MOUNTAIN MEMORIAL, INC.; JAMES B. SELLS) ACCUSATION AND PETITION TO
’ REVOKE PROBATION




-t

—r e
B - o

Authbrity Liceﬁse was in full force and effect .at all times relevant to the charges brought herein
and will expire on April 30, 2019, unless renewed,

3. On orabout June 7, 2004, the Bureay issued Cemetery Maﬁager License No, CEM
116 to James B, Sells (Respondent Sells). The Cemetery Manager License was in full force and
effect at all times relevant to the charges brought herein and will expire on June 30, 2019, unless
renewed |

4,  In Accusation No, Al 2014 130 a Decision and Order was issued effective Qctober
19,2015, in which Respondent Dambacher’s Certificate of Authority License was revoked,

However, the tevocation was stayed and Respondent Dambacher’s Certificate of Authority

|l License was placed on probation for three (3) years with certain terms and conditions. A copy of

that Decision and Order Is attached as Exhibit A and is incorporated by reference,
JURISDICTION AND STATUTORY PROVISIONS FOR ACCUSATION
5. This Accusation is brought before the Director of the Department of Consumer
Affairs (Director) for the Buteau, under the authority of the following laws. All section
references are to the Business and Professions Code (Code) unless otherwise indicated,

6. Section 7711,1 of the:Code states:

Unprofessional conduct by any licensee or registrant or by any agent or employee of a |
ticensee or registrant constitutes grounds for disciplinary action. Unprofessional
conduct includes, but isnot limited to, the following: K

(a) Violating or attempting to violate, directly or indirectly, or assisting in or abetting -
the violation of this chapter and any regulation adopted thereunder, or of any federal
ol state law or regulation governing the disposition of human remains, operation of
cemeteries or crematories, the sale of cemetery property, or the sale of ctematory
services or commodities,

(b) Negligence in performing any act related to the operation of a cemetery or
crematoty '

7.  Health and Safety Code section 8750 states:

Endowment care funds shall not be used for any purpose other than to provide
through income only for the reserves authorized gy law and for the endowment care
of the cemetery in accordance with the resolutions, by-laws, rules and regulations or
other actions ot instruments of the cemetery authority.

-8, Health and Safety Code section 8726.1 provides:

(a) If a cemetery authority establishes an endowment cate fund, the fund shalt be
' 2

{DAMBACHER MOUNTAIN MEMORIAL, TNC,; JAMES B, SELLS) ACCUSATION AND PETITION TO
: REVOKE PROBATION
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subject to a netincome distribution method that requires all of the following:

(1) The trustee of the endowment care fund shall create a reserve from which
principal losses may be replaced by setting aside a reasonable percentage of the
income from the fund.

{2) The trustee may also set aside, out of income ot net capital gains from
investments, resetves for future maintenance, repair, replacement, ot restoration
of property or embellishments in the century that may be necessary or desirable as
a result of wear, deterioration, accident, damage or destruction. '

(3) The total amount of these reserves for maintenance, repait, and restoration shall
not at any time exceed 10 percent of the endowment care fund,

(4) As used in this section, “net capital gains” means the amount by which
cumulative realized capital gains since the establishment of the endowment care
fund exceed the sum of cumudative realized capital losses since the establishment
of the endowment care fund and capital gains previously set aside in reserve,

(5) Additions to the reserve in any year from net capital gains shall not exceed one-
half the difference between the capital gains and the capital losses during the year.

(6) Net capital gains not set aside in resetve in any given year shall become a part of
the principal of the endowment care fund, '

(b Notwithstanding subdivision (a), a cemetety authority may convert its endowment
care fund from a net income distribution method to a unitrust distribution method
if it obtains prior approval from the Cemetery and Funeral Bureau pursuant to
Section 8726.2.

BACKGROUND
9. Onorabout May 25, 2016, Respondent Dambacher filed its 2015 Endowment Care

Fund and»-‘Special Cate Fund Report. On ot about June 1, 2017, Respondent Dambacher filed its
2016 Bndowment Care Fund and Special Care Fund, The Reports wete filed in compliance with |
Business and Professions Code section 7612.6 and 7612.7. The Bureau’s auditor reviewed the
2015 and 2016 reports and determined that at year-end 2016, the Endowment Care Fund principal-
had a net capital loss of $29,400. On or about December 18, 2017, the Bureau notified
Respondents Dambacher and Sells of the loss and requested that the deficiency be corrected by
depositing the money or providing a timeline for repayment by January 31, 2018, To date,

Respondents have failed to comply with the Bureau’s request,

3

(DAMBACHER MOUNTAIN MEMORIAL, INC,; JAMES B. SELLS) ACCUSATION AND PETITION TO
REVQKE PROBATION




FIRST CAUSE.FOR DISCIPLINARY ACTION
(Unprofessional Conduct- Endowment Care Fund Loss.)

10.  Respondents Dambacher and Sells are ‘su.bject to discipline pursuant to Code |
seotion 7711.1 in cénjunction with Health And Safety Code sections 8750 and 8726,1 in that the
Endowment Care fund for Dambacher Mountain Memorial, Tnc, had a loss of $29,4‘00 ag set forth
above in paragraph 9, |

SECOND CAUSE FOR DISCIPLINARY ACTION
(Unprofessional Conduct- Failure to Report to Bureau.)

11. Respondents Dambacher and Sells are subject to discipline pursuant to Code section

[ 7711.1 in conjunction with Health and Safety Code sections 8750 and 8726.1 in that they failed to

respond to the Bureau following their notification of the loss of funds and request for repayment,

JURISDICTION FOR PETITI‘ON TO REVOKE PROBATION
12, This Petition to Revoke Probation is brought before the Director under Probation
Term and Condition Number 6 of the Decision and Otder for Accusation No, A1 2014 130, That
term and condition states: |

“Should respondent violate probation in any respect, the chief of the Bureau, after
giving respondent notice and an opportunity to be heard, may revoke probation and
carry out the disciplinary order which was stayed. If an accusation or petition to
revoke probation is filed against respondent during probation, the Bureau shall have
‘continuing jurisdiction untif the matter is final, and the probation shall be extended
until the matter Is final,”

FIRST CAUSE OF VIOLATION OF PROBATION
(Obey all Laws)
13, Respondent Dambacher is subject to a violation of probatien undet Probation Term
and Condition Number 1 of the Decision and Order for Accusation No, Al 2014 130, That teﬂn

and condition states:

“Resporident shall comply with all conditions of probation and obey all federal, state
and local laws, and all rules and regulations governing the programs regulated by the

4

(DAMBACHER MOUNTAIN MEMORIAL, INC.; JAMES B. SELLS) ACCUSATION AND PETITION TO
REVOKE PROBATION




10
i1

12 |

13

15 |

16

17

18
19
20

21

22
23
24

25 |
26 |

27
28

L, S U % G G

woooee =1 N

Bureau,”

14, Grounds exist for a violation of probation in that Respondent Dambacher failed to obey

| atl laws in that they had a less of principle in the Endowment Care Fund in the amount of

$29,400, as set forth above in paragraph 9.

SECOND CAUSE OF VIOLATION OF PROBATION
{Quarterly Reports)

15. Respondent is subject to a violation of prabation under Probation Term and Condition

| Numbet 2 of the Decision and Order for Accusation No, A1 2014 130, That term and condition

states:

“Respondent shall submit quarterly declarations under penalty of petjury, in a format

- designated by the Bureau, stating whether or not respondent has been in cotmpliance
with all the conditions of probation, Respondent shall also submit such additional
written repotts and verifications of actions requested by the Bureau. Should the final
probation report not be made as directed, the period of probation shall be extended
until such time as the final repott is made,”

16, Grounds exist for a violation of probation in that Respondent Dambacher failed to
submit quérterly reports in a timely manner as réquired in that their Aprif 2018 quartefly réport
was late and they fafled to submit a July 2018 quarterly report, The July 2018 quarterly report
was due on July 19, 2018, '

PRAYER
WHEREFORE, Complainant requests that a heating be held on the matters alleged in this

Accusation and Petition to Revoke Probation, and that following the hearing, the Ditector of

| Consumer Affairs issue a decision:

[, Revoking the 'probation that was granted by the Bureau in Case No, Al 2014 130 and
{mposing the disciplinary order that was stayed thereby revoking Certificate of Authority License
No, COA 602 issued_=to Dambac_hér Mountain'‘Memorial, Inc.;

2. Revoking or suspending Cemetery Manager License No, CEM 116 issued to James
B. Sells; ' |

5

(DAMBACHER MOUNTAIN MEMORIAL, INC.; JAMES B. SELLS) ACCUSATION AND FETITION TO
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3, Ordering Respondent Dambacher and Respondent Sells to pay the Ditrector of
Consumer Affairs the reasonable costs of the investigation and enforcement of this case, pursuant
to Business and Professions Code section 125,3; and

4,  Taking such other and further action as deemed necessary and proper.

oo AP e e
o LISA M, MOORE
 Bureau Chief
Cemetery and Funeral Bureau
Department of Consumer Affairs
State of California '
Complainant

SA2018101805
13236807.docx
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Decision and Order

Cemetery and Funeral Bureau Case No, Al 2914 130
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BEFORE TIE DIRECTOR
, .. DEPARTMENT OF CONSUMER AFFAIRS
\ FOR THE CIIMETERY AND BFUNERAL BUREAU

. STATE OF CALIFORNIA

In the Maitter of the Accusation Against:

DambacherMountain Memorial, Inc,
Certificate of Authority No, COA 602;
Teffrey R, Wilson '
Cemetery Manager No, CEM 2006,

Respondent,

DECISION

Casge No. A1 2014 130
OAH No, 2015 060149

o.R'I‘ THD COPY
ml to whflch Vb goal 1o 'ntixedt, cunsiating.of
(ges; 10, cotrtHTOd t Lo B fevo and e
abihg ariginal Fooueapn Hs) o soplos on filedn e r:nn?bz”
oftho Cnltfornln Depastmont of Consumpr Affalrs
Comelory and Fimore! Buresy, '

 utsd N1 .
: Slgun!urv .*%Mm

‘The attached Proposed Decision of the Adminstative Law J udge is hereby accepted and
adopted by the Director of Consumer Affdirs as the Decision in the above-entitled mattet, excopt that, |
pursuant to Government Code section 11517(c)(2)(C), the followlng technioal error is couectad

On page 4 of the LEGAL CONCLUSIONS, the i’allowim; sentences'

3, Unprofessionﬂl condet by any licensee of the Bureau or by BRIy
agent or employes of a licousee consiitutes grounds for disciplinary
aetion, Unprofessional conduct includes, but is not limited fo, the -

. following: “[viiolating ot attempting to viclate, directly or Indlrsotly...
any federal or state law or regulation governing the..operation of
cometeties...” Bus, & Prof, Code §9725.1, subd. (b))

are correoted to read ag follows‘-

3. Unprofessional conduct by any liconsee of the Buicau ot by any
agent or employee of a llcensee constitutes grounds for disciplinary
action, Unprofessional conduct includes, but is not limited lo, the
following: “[v]iolating oi-attempting to violate, directly or iudileotly '
any federal or stale law or regulation goveming the.,operation of
cemeterles...” Bus, & Prof. Code §9725.1, subd.(a).)

This Decision gball becotne effeotive L9 *"' (,h“f‘@/ﬂ @ AT, ,-,77 o/ SH

IT7S SO ORDERED this_ /7.~ _ £ day of ,5’%@;2 arh b g 2015,

;%REATHEA JOH] ON

Deputy Dirsctor, LegM Affaits
Department of Consutmer Affairs

y




' : BEFORE THE

" CEMF‘TERY AND FUNERAL BUREBAU -
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA. -

In the Matter of the Accusation Agaltist:

DAMBACHER MOUNTATN MBMORIAL
INC,

Oertiﬁcate of Authority No, COA 602; :
TRFFREY RICHARD WILSON
:Cémetery; Managet No, CEM l'z06,'

Regpondents,

PROPOSED DECISION

"This matter was heard befofe Timothy J, Aspinwall, Administrative Law Judge,
Office of Administrative Hearings, Stato of Cﬂlifomla, on. August 21, 2015, in Saorafnento,

California.

Compiainani Lise M Mobre, Chief of the Cemetery and Funeral Bureau (Bureau),

Case No, Al 2014 130
OAHNO 2015050149

was teprosonted by Elena L, Almanzo, Deputy Attotnoy Goneral,

' Réspondent Dambacher Mountaln Memorial, Tno. (Dambacher) was foprosented by

James R. Dambacher, Presldentf“rreasurer

" Respondent Jeffrey R, Wilson (Wilson) was present, thfoughout the hem Ing, tad

iepu,sented himself,

deence wag recclved, the Lecord Was olosed and the matter was submmed for '

decision on August 21, 2015,




FACTUAL FINDINGS

1, On Apx {17, 2006, the Bureau issued Certifidate of Authority No. COA 602 to
Dambachei, The Certificate of Authority expired on Aptil 30, 2013, and renewal 1s on hold
Jue to the nonpayment of fines,

2, DnSeptember 17, 2014, the Bureau issued Centetery Managsr No,'CEM 206
to Wilson. The Cemetery Manager Hoense will expite on Septeniber 30, 2015,

-3 On September 26, 2014, oomplamant, solely {n her official capacity, caused to
be filed the Accusation in this matter seeking to disecipline respondents. based oty their failme
fo comply with oitatlons tssued to Dambacher,

4, The Bureau lssued four cltations o Dambacher between Novemmber 18,2011,
and Decetmber 5, 2013, Three of the cltations ere essentially identical, except for the dates of
noneomplianoe. .

On November 18, 2011, the Bureau 1ssued Citation No, IC 2011 217, alleging t1at
Dambacher falled to file the annual 2010 Endowment Care Fund (BCE) end Special Care
Fund (SCF) Reports for the year ending December 31, 2010, The oitation Included a fine In
the amount of $2,000, and an abatethent order requn ing that Dambacher file the reports and
pay.the fine, Datmbecher dld not appeal the citation and it beoame flnal, Dambacher pald the
fine on an'undetertined date prior ko the fssuance of the Accusation, but did not ﬂle the
teqilred reports until the hearing date in ths tmatter,

On November 9, 2012, the Bureay ssued Citation No. IC 2012 216, slleging that
Dambacher failed to fils the annual 2011 ECF and SCF Reports for the yoar ending
December 31, 2011, The citation Included a fine in the amount o $2,000, and an abatement
ordet requirmg that Dambacher file the repotts and pay the fine, Darbacher did ot appeal
the citation‘and it became final, Datmbacher paid the fie prior to the lssuance of the
Accusation with a check dated May 6, 2013, but did not file the rcquh:ed reports untll the
hearing date In this matter.

- On Deosmbar 5, 2013, the Bureau lssued Cltation No, IC 2013 256', alleglog that
Dambacher falled to file the annual 2012 BCF and SCF Pund Reports for the year ending
December 31, 2012, The citation Included a fine In the amount of $2,000, and an abatement
otder 1equir1ng that Dambacher filo the reports and pay the fine, Dambacher did not appssl
the oltatienand I became final. Dambacher dld not pay the fine o fils the réquired l'eports

until the hearing ¢ ate in this matter,

5, On Ootobe_;r 24, 2013, the Bureau issued Cltation No, IC 2013 210, alleging -
that Dambachet fatled to deposit $800 colleoted through males contracts lnto the BCF and
$500 collected through sales contracts for p1e—need funds Into the SCF during the calendar
yeats 2010 and 2011, The citation included a fine in the pmount of $1,000 and &n abatement
otdet requiring that Dambacher depostt the funds into the ECF and SCF. Damsacher did hot

2,




.appeal the oitatlon and ft baoame fingl, Da.mbao her did not pay the $1, 000 fine until the
hearihg date In.this mattet,

Qn Agprll 8, 2013, Dambaoher prepared 4 cheek in the amount of $1,300 for depbslt in
the Dambacher magter trust fund, with hotatlens on the mewio line o the check indisating the
intonded disbursement of funds as follows: *2010 & 2011 Erdowment §800" and #2010 &
2011 Speolal Care Fund $500”, Dambacher made the oheck ln réspense to an aidit by the
Bureau which identified this shortages in the HCF and SCR, Two days bbfore the héaring in
_ this matter & CPA retatned by Dambacher informed Dambucher that the riotiss had notbeen
disteibuted as Iridicated on the memo Ilns, The day befote the hearlng in this haatter
Dambacher provided wrltten inst‘ruotiofrs to the trist fund to traﬂsfar $800 irito the BCK and

- %500 nto the SCF.

Tesa‘imony af James Dambacher, Pre.s‘idem‘/?‘reasurer, Dambaaher Mountain Memorial, Inc

6. M, Dambaahar tegtifted that an audlt by a oertified public aocountant (OPA)
nucessaty to file the required annual BCF and BCF Réports typieally costs $5,000 per year,
and that this is unaffordable because the ocmetery has beets opetatitig at 4 loss sinoe it openied
in 2006,.

7. Mr, Dambacher tostified that he now understands that he has an abligation to
" perform an annual sudit, independent of any audit that may be pmfmmed tyy t‘ne Buteau, arlcl
that he will either have the audits -done or cloae hig busineds, - .

Testimony of Respondent Jeﬁ"rey R Wﬂson

8, Wilson was ot awave of all the notlces and oitations as they came in ﬂom the .
Bureau, Gorreapondenoe from the Bureay Ig sesnt to the cetmetery atdress; and Wilson is
located at'the funeral hotms,

9:  Wilson testified that hie had been unsure whether an audit conddoted by the
Bureay getved as a substitate for an audit by & CPA retalned by Dambacher,

10, The cemstery has done fess than 20 funerals per yeat, which milkos it
financlally difﬁcult for Dembacher to retain a CPA to condudt the required annual audits,

L, Wilson beliaves that M, Dambachet has learned his leason, and will pay o
have the antiual audits dons, ,

12, Witson teqtlﬂecl that it would help him to more effectlvely manage the
. husiness to have the business records kept af the business office of the funeral home rather
than et Mr, Dambacher’s home whers they are currently kept,




.C‘.o.vt& of Investigation and Enforcement

13, Pursuant to Businsss apnd Professtons Code seotion 1235.3, complainant
tequested costs of Investigation and enforcement In the armount of $2,780, In support of the
roquest for.cogts, complainant subtltted'a Cettifled Statement of Cosis signed by Blena L,
Almanzo, Deputy Attotrey General, ' " . '

14, Mr, Dambacher and respondent Wilson testifled 1o the effect that the buslnasé
hag been runnlng at a financlal Joss, ' :

18, - The reasonablenéss of costs Is addressed i Legal .Condlusions 8 through 10,
below, ' _

. - LEGAL CONCLUSIONS
. 1, - A lloenses of the Burqau may be digeiplined for fallure to pay 4 fine within 30
days of the date of agsessment, unless the citatfon 19 under appeal, (Bus, & Praf] Code, §
125.9, subd, (b)(5).) . L : ~

: 2, Each cemetery. authority loensod by the Bureau shall file with the Bureau an
anrmal endowimient care fuhd report on ot before Tune 1, or within fivé months after close of
thelr flgcal year proyided approval has been granted by the Bureau, including the followlng!
(1) the nurnber of square feet of prave space aid the number of erypts and nighessold or
digposed of under endowment care; (2) the atmount of mongy collested and deposited in both
the penetal and spectal endowment care funds segregated ag to the amounts for vrypts, niches
and grave space; (3) the total-amount of general and special endowiment care funds invested
In cach of the investments authorlzed by law and the amount of vash on hand not invested;
(4) the focation, desoription, and character of the investments In which the speclal |
sndowment care finds ave invested; (5) the trangactions entered lnto bstween the corporation
or any offioer, smployee ot stockholder and the trustess of the endowment care funds with

- respett to those endowment care funds, (Bus, & Prof, Code, §9650, subd. (a),)

 The anual BCF report must be verified by the prestdent or vice presldent and one
othor officer of the cemetery ¢orpotation, and shall be accompanied by an annual audit report
of the ECY and SCF fund signed by a CPA or public accountant, (Bus, & Prof, Code, §
9650, subd, (b).) ‘ ,

3 Unprofesstonal conduet by any llcenses of the Bureau ot by any agent ot
employee of & %@f;néee oonstitutes grounds for disolplinary action. Unprdfessional conduot
includes, but Is not limited to, the followling: “[violating or attempting'to violate, ditectly or
indirectly . . . aty federal or state law or tegulation governing the . . . operation of cemetetles
. (Bus, & Prof. Code, § 9725.1, subd, (5),) :




"4, A loensed obmetety Is requirad to at all times employ a cometery mansget fo
‘supetvise and direct lts operations, (Bus, & Prof, Codle, § 9723,) The cemetery tanager
shall be responstble for ditect supsrvision and contro! over the cemetery opetations as
necessaly 1o ensure uomp]iemoe with appliodble lElWS angd regulations. (Bus & me Coda, §
9723, subd: (b)) -

3 Canse exlaty t0 diaciplma respondent Datbacher's Gertiﬂca’ce of Authorlty
based on Factual Findings 4 through 7, and Legal Conc]usi(ms 1 through 3 '

6, - Causeexists to dlscipline 1espot1dént Wilson's Cotridtery Manager Lloesnse
baaacl on Faotual Findings 4 and 8 through 12 and Lsgal Conclus ohs 2 thtough 4,

7, No Gause exists.to discipling etther-respondént under Business and Professions
Code seetlon 9727, subdivision (¢), which frovides that the Bureau ray diselpline a llcenses
who hag.% EWJlllfully digregardsd or violated any provislons of this aot relating to eetnetety
brokerage,” There is no evidence of wrongdoing relating to cemptery bmlceraga as governeti .
by Busmesa and Professions Code sectlon 9675, et seq

8. In determining the appropriato disolpting, the central questmn is what tevel of
- discipling ls necessary to protect the publle, Based upon all of the ciroumstances set forth in
Fastual Findings 4 through 12, public protection will be ensured by irapbsing terme, and
sonditions of probation on respondent Dambacher®s Certiffeate of Authority imd Wilson's

~ Cometery Manager license, _ T

+ .

’

. Costs-of Investigation and Enforeenient

-9, Business and Professions Code seotion 125,3 permits the Bureau to tequest an
admlinistrative law judge hearlng & digolplinary matter to'direct o livensee to pay a sum not to
excead the reasonable costs of investigation and enforoemett of the case, sxoept as otherwlse
provided by the law, Complainant providéd sufficient evidense to support an award of the
costs of Investigation and enforeement in the amount of $2, 7 80.

10.  The costs of investigation and enforesment must also be evalusted for
reasonabloness agalnst the standards enwnclated in Zuokerman v, Board of Chiropractic
" Examinars (2002) 29 Cal.4th 32, 45, Zuokerian tequites the constderationof the following
faotors ir determining the amount of costs to be asgessed!’ (a) whether the 1esp<}ndents have
vsed the hearing process to obtaln dismissal of some of the charges ot & reduction ix the
severity of the disoipline imposed; (b) the respondents' subjective good falth belief In the
merlts of thelr respsctive positions; (¢) whether the respondents have ralsed a dolotable
challenge o the propogsed discipline' (d) whether the respondents will be finandlelly able to
make later payments; atid (e) whether the Bureau has conducted a cliaproportlonataly larga
mvestigation

11, ‘'Taking into aooount the factors required by Zuakerman, the costs of
enfmcement and prosecution In the.amount of $2,780 are reasongdble, '

B




ORDER

Certificate of Authox ity losnse nuinber COA, 602 issued o Dambacher Mountaln
Memorla), Ino;, and Cometery manager license nuriber CEM 206 lssued to respondent
Jeffrey R, Wilson are tpvoked; provided, however, the revocations ate stayed and '
respondetits are Individually placed on probation for three (3) years, subject to the foIlowmg
tetims and oonditions applicable to cach indwidual t‘eSponden‘t

' . Qbex All Laws; Rospondent shall comply with all conditions of probat'ion and
obey all fademl state and local laws, and all rules and regu latlons governing the pxograms ‘
regulated by the Buteau,

2 Quarter] x "Repokls! Respondent shall submit quarterly declarations under |
penalty of perjury, In a format dea ghated by the Buzeay, stating whether ot not respondent
has begn in compllance with all the conditlons of probation. Respondent shall also submit
such additional written reporta and verificationa of dotions requosted by the Burean, Should
the final probation report not be made as direoted, the period of probation shiall be extended
untﬂ such tiroe ag the ﬂnal report is mado. .

3. ntorviow with Buroay, &ogxesggm ve; As nooossary, responclont ghall appoeu
tn person for soheduled intetviews with the director o othsy designated representative for the
putpose of monltoting compliance vith the telms of thls Decislor.

4, Out —of - State Residence. or  Operatios Should respondont Ios,ve Cal 1fornia
o teside ot operate outside thig state, respondent must notify the Bureau in wrlting of the
dates of departure and teturn, Reporting In person may be waived if the respondent moves
out of the state.. I—Iowovor, respondent shall continue complianoe with othiet terms of
probation to retain Califotnia Hoensure, Petlods of restdency, business operation ot
employment outside Californis shalf not reduge the probatlonaty perlod,

5, Completion of Probation! Upon sugcessful completion of probation,
-respondont 3 license will bo fully restored,

6, Yiolation of Prabation: * Should respondent violate probation in any respest,
the chief of the Bureau, after glving respondent notice and an, oppottunity to be heard, may
revoke probation and carry out the disciplinaty order which was stayed, If an Accusation or
Petiflon to Revoke Probation is filed against respondent during probation, the Bursau ghall
have cominumg Jurisdlotion untll the matter s final, and the probation shall be extended untll
the matter is ﬁnal _

7. License Isaued Dutls g Pmbattgg Any license or régistration issued o
respondent by Bureau during the period of probation shall be issued ag & probationaty license
or tegistration and is subject to all the terms and oonditions set forth hereth, Respondent

“must comply with tetms and conditions hersin and demonstrate no cause for disciptinary
action.or donlal of an appllcation. :




' “ 8, Cost Rquva. Réspondents Dambacher and Wilson are Jointly and sevorally
ligbls to pay the Bureau for all réasonable oosts of investlgation and enforeement of this

" matter In the amount of $2,780, Said amount shall be paid within 60 days of the effective
 date of this Declsion, or acsording to a payment plan approved by the Bureau, Probation
shall hot tertminate until full payment has been made, Respondents’ regpective licenses shall
not be renewed until the vost recovery has-been paid in full or respondents are otherwlse In
compliance with 8 payment plan approved by the Burcau, :

Dated; September 14, 2015

TIMOTHY 1. ASPINWALL

Admintstative Law Fudge
Offlce of Adminlstrative Hearlngs




